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NOTES
TRADE SECRETS, CUSTOMER CONTACTS AND THE
EMPLOYER-EMPLOYEE RELATIONSHIP
Restrictive covenants in employment contracts have been the subject
of litigation for over five hundred years. Originally, the common law
regarded such restraints as invalid per se because they reduced the economic mobility of'employees and their personal freedom to work where
they desired. By the seventeenth century, the courts came to recognize
that restrictive covenants would be upheld in certain situations. In this
period the distinction was drawn between general and partial restraints.
General restraints were those where the employee or seller of a business
could not enter into competition anywhere in the country, or for an indefinite period of time. Partial restraints contained limitations as to the
geographical area and time of the restraint. General restraints were
never upheld, while partial restraints could be upheld if reasonable.' Today, the general-partial distinction has generally been replaced by what is
termed the rule of reasonableness. The rule of reasonableness is that in
order for a restrictive covenant in an employment contract to be valid, the
restriction must be reasonable to the employer, the employee and the
public. In determining what is reasonable, the interests of each of these
groups must be balanced.2
The method developed by the courts to accomplish this task of balancing the interests of the employer, employee and the public has centered
around the interests of the employer. This method seems to be that if
the employer has an interest which is protectable, a restrictive covenant
will be valid and enforceable if the geographical area restricted in the
covenant is no larger and the time no longer than is reasonably necessary
to protect the employer's interest.' In applying this method, two determinations must be made: The first is whether the employer has an interest which the courts will protect. The courts have come to recognize
two general fields where the employer has a protectable interest(a) where the employer has possession of a trade secret, the courts will
1. Blake, Employee Agreements Not to Compete, 73 HARv. L. REv. 625 (1960).

This article has a very complete history of the law of restrictive covenants at 629-46.
2. Id. at 10. The interests of the employer, employee and the public are stated.
3. R. L. Guttridge, Inc. v. Wean, 8 N.J. Super. 450, 73 A.2d 284 (1950); Nesko
Corp. v. Fontaine, 19 Conn. Sup. 160, 110 A.2d 631 (1954) ; Jewel Paint & Varnish Co.
v. Walters, 339 Ill. App. 335, 89 N.E.2d 835 (1950).
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protect the secret from wrongful disclosure or use by an employee;
(b) where the employee during the course of his employment comes into
contact with his employer's customers to the extent that if the employee
enters the employment of a competitor the customers will follow the
employee and patronize the competitor, the courts will protect the employer's interest in his customers' patronage. This is labeled the customer contact theory. Thus, the interest which the employer has in his
trade secrets and the interest which he has in keeping his customers from
appropriation by his employees constitute the two broad exceptions to
the general rule that restrictive covenants in employment contracts are
invalid.
The second determination to be made is whether the geographical
area of the restriction is no larger and the time no longer than is reasonably necessary to protect the employer's interest. The big problem in
making this determination is the test or standard to be used by the court
in deciding the reasonableness of geographical area and time restrictions.
Some courts have looked to precedent as an aid in making this determination. The court in Orkin Extermination Co. v. Dewberry4 in holding
that a covenant which covered practically the entire state was unreasonable looked to prior decisions and noted that in the majority of cases
where a restrictive covenant had been held valid the geographical restriction was confined to a town, city or county. The court in Buanno v.
Weinraub5 said, "The restricted territory was not indefinite or too large
an area [one county]. This court has held restriction of an area to eleven
miles was not unreasonable. .

.

. [In another case] it was held a restric-

tive covenant encompassing an entire county was good."'
While some courts use precedent as an aid to determining the reasonableness of geographical area and time restrictions, other courts
simply omit any discussion as to standards, tests or logical reasons.7
It appears as though both of these methods of determination are logically
indefensible, the latter for the reason that it has the appearance of being
arbitrary. The method of relying on precedent is erroneous because
the cases generally do not fall into any pattern by which precedent can
be relied upon. What is reasonable varies greatly from case to case,
and the determination of reasonableness depends upon the facts and circumstances of each particular case. Cases have held the geographical
area to be both reasonable and unreasonable when the area in issue was
4.
5.
6.
7.

204 Ga. 794, 51 S.E.2d 669 (1949).
226 Ind. 557, 81 N.E.2d 600 (1948).
Id. at 564.
Griffin v. Guy, 172 Md. 510, 192 At]. 359 (1937).
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part of a town,8 an entire city,9 one county,1" one state1 and the entire
United States..' Thus it is apparent that the courts in determining the
reasonableness of restrictions cannot fruitfully look to previous court
decisions as a guide.
A better method of determining what restraints are reasonably
necessary to protect the interests of an employer is to look at the facts
of a particular case and analyze the interest which the employer seeks
to protect. By carefully analyzing this interest, proper and consistent
decisions can be made as to what restrictions are reasonable. Although
the courts in determining reasonableness generally mention the time
limitation, it is doubtful whether this factor is relied upon to any extent
in the determination of reasonableness and the validity of restrictive
covenants. The great majority of the cases lend support to the rule
that the mere fact that a restrictive covenant not to compete ancillary
to a contract of employment either contains no time limit or is expressly
made unlimited as to time does not render the restraint unenforceable. 3
No case has been found which holds a restrictive covenant invalid merely
because the covenant contained no time limitation or expressly made
the covenant unlimited as to time. 4 Because of the unimportance of the
time limitation in determining the reasonableness of restrictive covenants, it is not considered in this note.
The purpose of this note is to examine the two theories which protect the interests of the employer-the trade secret theory and the customer contact theory-with a view to determining when an employer
has a protectable interest and how this interest is an effective guide in
determining what geographical area restraint is reasonable.

I.

TRADE SECRETS

Trade secrets have long been recognized as a protectable interest of
8. Pilgrim Coat, Apron & Linen Service v. Krzywulak, 141 N.J. Eq. 212, 56 A.2d
584 (1948) (reasonable) ; Southern Properties v. Carpenter, 21 S.W.2d 372 (Tex. Civ.
App. 1929) (unreasonable).
9. Electrical Prod. Consol. v. Howell, 108 Colo. 370, 117 P.2d 1010 (1941) (reasonable) ; J. Schaeffer, Inc. v. Hoppen, 127 Fla. 703, 173 So. 900 (1937) (unreasonable).
10. Shelton v. Shelton, 238 Ala. 489, 192 So. 55 (1939) (reasonable); Parker v.
Slayter, 238 S.W.2d 814 (Tex. Civ. App. 1951) (unreasonable).
11. Capital Bakers v. Leahy, 20 Del. Ch. 407, 178 At. 648 (1935) (reasonable);
Gates-McDonald Co. v. McQuilkin, 33 Ohio L. Abs. 481, 34 N.E.2d 443 (Ct. App.
Cuyahoga County 1941) (unreasonable).
12. Irvington Varnish & Insulator Co. v. Van Norde, 138 N.J. Eq. 99, 46 A.2d 201
(1946) (reasonable); Super Maid Cook-Ware Corp. v. Hamil, 50 F.2d 830 (5th Cir.
1931) (unreasonable). See Annot., 43 A.L.R.2d 94 (1955) for an exhaustive study of
area restrictions in employment contracts.
13. See Arnot., 41 A.L.R.2d 15, 41 (1955).
14. Ibid.
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employers. Protection is based upon the theory that when an employer
puts forth time, effort and expense in developing a new process, he should
be rewarded by protection from wrongful disclosure or use of the process
by an employee who learns of the process by reason of the employment.
If such discoveries were not protected, initiative and incentive would
be hampered, and the public would be injured by not having the benefits
of these discoveries. The courts regard trade secrets as such an important interest of an employer that an injunction will be issued to restrain
an employee from wrongful use or disclosure even though the contract
of employment contains no restrictive covenant.
As discussed pre-viously, two determinations are made in deciding whether an employee
will be enjoined from competing with his employer or from entering
the employment of a competitor; first, whether the employer has a
protectable interest; second, whether the geographical area restraint
is reasonably necessary to protect that interest. In the area of trade
secrets, the former is the primary cause of litigation. The geographical
area restraint seldom is a problem in trade secrets, because in many
cases the employment contract does not contain a restrictive covenant
and because of the basic nature of the interest of employers in trade
secrets. Therefore, the primary consideration in the area of trade
secrets is determining when a trade secret is involved, i.e., when the employer has a protectable interest.
Definition of Trade Secret
Generally, a trade secret is defined as a plan or process, tool, mechanism or compound used in one's business, which gives to the user an
opportunity to obtain an advantage over competitors who do not know
and use it.'" Among the numerous things which can constitute trade
15. Empire Steam Laundry v. Lozier, 165 Cal. 95, 130 Pac. 1180 (1913).
16. Sandlin v. Johnson, 141 F.2d 660 (8th Cir. 1944) ; Mycalex Corp. of America

v. Pemco Corp., 64 F. Supp. 420 (D.C. Md. 1946) ; Boost Co. v. Faunce, 13 N.J. Super.
63, 80 A.2d 246 (1951). For the most often quoted definition of a trade secret, see RESTATEMENT, ToRTs, Explanatory Note § 757, comment b at 5 (1939):
A trade secret may consist of any formula, pattern, device or compilation of
information which is used in one's business, and which gives him an opportunity
to obtain an advantage over competitors who do not know or use it. It may be
a formula for a chemical compound, a process of manufacturing, treating or
preserving materials, a pattern for a machine or other device, or a list of customers. It differs from other secret information in a business . . . in that it is
not simply information as to single or ephemeral events in the conduct of the
business, as, for example, the amount or other terms of a secret bid for a contract or the salary of certain employees, or the security investments made or
contemplated, or the date fixed for the announcement of a new policy or for
bringing out a new model or the like. A trade secret is a process or device for
continuous use in the operation of the business. Generally it relates to the production of goods, as, for example, a machine or formula for the production of
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secrets are new methods of combining known ingredients,17 formulas,"8

methods of sale, 9 bookkeeping methods,2" chemicals, 2' patterns22 and
customer lists."
The latter item, customer lists, has been the subject of extensive
litigation and much disagreement among courts.

The majority view

is that:
[T]he knowledge of a deliveryman or other personal solicitor
of the names and addresses of his employer's customers, gained

during the performance of his duties, is not a trade secret,
partly because of the court's reluctance to deprive the employee
of his subjective knowledge acquired in the course of employ24
ment.
But, the majority also holds that knowledge of the names and addresses
of customers may become a trade secret if such knowledge includes
22
confidential information concerning these customers, such as their value,
or particularities about the customers. 2' However, a few courts have
disagreed with the majority and have held that mere knowledge of the
names and addresses of customers constitutes a trade secret, regardless
of whether the knowledge included any confidential information.'
Even
if an employee's knowledge of customer names is not a trade secret,
the employer may have a protectable interest under the customer contact
2s
theory.
Creative faculties must be employed in originating a trade secret
amounting to a meritorious discovery. A mere mechanical advance in
an article. It may, however, relate to the sale of goods or to other operations in
the business, such as a code for determining discounts, rebates or other concessions in a price list or catalogue, or a list of specialized customers, or a method
of bookkeeping or other office management.
17. Allen Mfg. Co. v. Loika, 145 Conn. 509, 144 A.2d 306 (1958).
18. Macbeth-Evans Glass Co. v. Schnelbach, 239 Pa. 76, 86 Atl. 688 (1913).
19. Club Aluminum v. Young, 263 Mass. 223, 160 N.E. 804 (1928). In this case,
however, the method of sale was not held to be a trade secret because three other
companies knew of the method.
20. Gates-McDonald Co. v. McQuilkin, 33 Ohio L. Abs. 481, 34 N.E.2d 443 (Ct.
App. Cuyahoga County 1941).
21. Heyden Chem. Corp. v. Burrell & Neidig, Inc., 2 N.J.S. 467, 64 A.2d 465 (1949).
22. Kaumagraph Co. v. Stampagraph Co., 235 N.Y. 1, 138 N.E. 485 (1923).
23. Dairy Dale Co. v. Azevedo, 211 Cal. 344, 295 Pac. 10 (1931).
24. Kadis v. Britt, 224 N.C. 154, 162, 29 S.E.2d 543, 548 (1944).
25. Scavengers' Protective Ass'n v. Serv-U-Garbage Co., 218 Cal. 568, 24 P.2d
489 (1933).
26. State Farm Mut. Auto. Ins. Co. v. Dempster, 174 Cal. App.2d 418, 344 P.2d
821 (1959).
27. Dairy Dale Co. v. Azevedo, 211 Cal. 344, 295 Pac. 10 (1931) ; Progress Laundry Co. v. Hamilton, 208 Ky. 348, 270 S.W. 834 (1925).
28. See text following note 56 infra.
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the use of a process is not sufficient.29 However, a process may be a
trade secret even though it is only a different method of accomplishing
a result which is commonly known to the industry."0 Even though every
ingredient of the process is known to the industry in which it is used,
if the method of combining ingredients creates a product unknown to
the industry it is a trade secret."'
A test often used by the courts to determine whether a new process
is a trade secret is whether others in the trade were able to copy or
duplicate the process after being given an opportunity to inspect and
examine the new process. Inability of others to copy the process after
examination and inspection is strong and often conclusive evidence that
the process has the requisite secrecy. 2 Other evidence often accepted
by the courts as indicating a trade secret is measures taken by the employer to guard the secrecy of the information, 3 or the amount of effort
or money expended by the employer in developing the process."' However, such evidence has no direct bearing on the secrecy of a process
and is seldom accepted as conclusive evidence that a process is a trade
secret.
Termination of a Trade Secret
If an employee uses or discloses a process which was in its inception a trade secret, he is not necessarily enjoined from such use or disclosure. The problem is one of determining whether the process has
29. Boucher v. Wissman, 206 S.W.2d 101 (Tex. Civ. App. 1947); Victor Chem.
Works v. Iliff, 299 Ill. 532, 132 N.E. 806 (1921) ; Bell & Bogart Soap Co. v. Petrolia
Mfg. Co., 25 Misc. 66, 54 N.Y.S. 663, 132 N.E. 812 (1898).
30. Westervelt v. National Paper & Supply Co., 154 Ind. 673, 57 N.E. 552 (1900).
A machine was developed which would so fold and paste one end of a paper tube as to
form a complete paper bag. There were patented machines which would accomplish
this same result, but this machine was constructed differently and there were no other
machines like this one. The court held this machine to be a trade secret.
31. Allen Mfg. Co. v. Loika, 145 Conn. 509, 144 A.2d 306 (1958).
32. Sun Dial Corp. v. Rideout, 29 N.J.S. 361, 102 Atl. 90 (1954). Competitors
went through Sun Dial's plant, inspecting its process of manufacturing dials. They
looked at the specifications for these dials, and read an article outlining Sun Dial's process and yet were unable to duplicate the manufacturing process.
33. See Victor Chem. Works v. Iliff, 299 Ill. 532, 132 N.E. 806 (1921), where the
court gave consideration to high walls, fences and employed watchmen, but held against
a trade secret; Heyden Chem. Corp. v. Burrell & Neidig, Inc., 2 N.J.S. 467, 64 A.2d 465
(1949) where the court in holding a manufacturing process to be a trade secret, considered the fact that the company had constructed fences and employed guards to keep
people away from the plant.
34. See Ideal Laundry Co. v. Gugliomone, 107 N.J. Eq. 108, 151 Atl. 617 (1930)
where the fact that the company had spent $20,000 in its float-ironed department to improve its methods of doing business, was taken into consideration by the court in holding that a trade secret existed; Sun Dial Corp. v. Rideout, 29 N.J.S. 361, 102 At. 90
(1954).
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retained its status as a trade secret and thus whether the employer still
has a protectable interest.
If knowledge of the process is obtained legitimately by others in
the trade, the process may lose its characteristic of secrecy. This occurs
if the employer discloses the secret to others with no agreement that
the process is to be kept secret.3" Also, if others legitimately discover
the process and use it openly, the secrecy is gone."0 However, the mere
fact that another person or persons discovers the secret does not automatically destroy it. All that is required is that the process be kept
relatively secret. If the discoverer does not generally disclose the process to others, the secrecy is retained until such general disclosure is
made."
A second manner in which a trade secret may lose its secrecy is by
application for a patent. A patent application amounts to a publication
of the process and the element of secrecy is lost.3" However, there is
a split of authority as to whether a wrongful use or disclosure of the
process by an employee prior to the application for a patent is sufficient
for an employee to be enjoined subsequent to the application. One view
is that the employer's right to protection is based on a property right
in the trade secret, this right being the power to make use of the secret
process to the exclusion of the world. When the application for a patent
is made the process is no longer secret, the property right is gone and
the employer no longer has an interest protectable against the employee."0
The weight of authority, however, is contrary to the property right
theory, holding that an employee's improper disclosure of trade secrets
prior to the application for a patent will be enjoined. The rationale is
that trade secrets are protectable employer interests because of the fiduciary relationship between the employer and the employee. Although
the element of secrecy has been lost by the patent application and the
employer no longer has a trade secret, the employee has breached his
fiduciary duty by disclosing the secret prior to the patent application,
and it would be unjust to allow the employee to continue his use of the
35. Gates-McDonald v. McQuilkin, 33 Ohio L. Abs. 481, 34 N.E.2d 443 (Ct. App.
Cuyahoga County 1941).
36. Club Aluminum v. Young, 263 Mass. 223, 160 N.E. 804 (1928). The alleged
secret was a method of sale, which the court held to not be a secret because it was used
openly by three other companies in the industry.
37. Fairchild Engine & Airplane Corp. v. Cox, 50 N.Y.S.2d 643 (Sup. Ct. N.Y.
Cty. 1944); Vulvan Detinning Co. v. American Can Co., 72 N.J. Eq. 387, 67 Atl. 339
(1907).
38. Conmar Prod. Corp. v. Universal Slide Fastener Co., 172 F.2d 150 (2nd Cir.

1949) ; Sachs v. Cluett Peabody & Co., 265 App. Div. 497, 39 N.Y.S.2d 853 (1943).
39. Ibid.
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former secret."'
The point of difference between these two views is whether a trade
secret is an interest protectable from employee appropriation because it
is a property right4 or because of the fiduciary relationship between
employer and employee. The reason behind the rule that trade secrets
are protectable employer interests is the interest which the public has
in the development of new, better and less expensive products. This
public interest is promoted by giving employers an incentive to develop
new processes by protecting trade secrets from wrongful disclosure by
employees. The reason for the rule is no longer present after the secret
has been disclosed by an application for a patent.
The courts which use the fiduciary relationship theory and enjoin
the employee from use or disclosure of the process state that even though
the employer no longer has any interest to be protected, it would be
inequitable to allow the employee to profit from his wrong; therefore,
the employee will be enjoined from using or disclosing the process. It
may be argued, however, that the public interest in furthering competition and disseminating ideas, processes and methods outweigh the policy
of enjoining employees who breach their fiduciary relationships. In
view of this public interest, it would seem that the purpose of protecting
employers' trade secrets from wrongful disclosure and use is better
supported by the property right theory than the fiduciary relationship
theory.
A third situation where a trade secret may lose its characteristic
of secrecy is where the secret employed in developing an item is disclosed
by mere observation or examination of the item. In Boucher v. Wissmaie' the employer hired an employee to manufacture samples of the
employer's new product, and the employee began manufacturing the
product in order to market it. The court in denying an injunction said
that the employer's product "is based on familiar mechanical means and
40. Hyde Corp. v. Huffines, 158 Tex. 566, 314 S.W.2d 763 (1958); Adolph
Grottscho, Inc. v. American Marking Corp., 18 N.J. 467, 114 A.2d 438 (1955).

41. Barton, A Study in the Law of Trade Secrets, 13 UNIv. CINN. L. REv. 507, 532:
In support of the view that trade secrets are in fact property rights and that the
concept is not something seized upon by the courts merely to achieve a desired
result, it is to be noted that they have been treated as such in a variety of situations in some of which, at least, the courts could have not been using such
terminology in an artificial sense. For instance, trade secrets are taxable; they
are transferable; they are proper subject matter for a trust res or for a decree
of specific performances; they pass under statutes of descent and distribution;

they are included as part of a bankrupt's estate; they are dealt with as property
of the firm upon dissolution of a partnership and under statutes requiring stock
of a corporation to be paid for in property.
42. 206 S.W.2d 101 (Ct. App. Tex. 1947).
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principles that are quite obvious to an easy to imitate by any reasonably
experienced machinist that might see one for the first time or purchase
it on the open market.""3 A different result was reached in K & G
Oil Tool & Service Co. v. G & G Fishing Tool Service." The court
distinguished the Boucher case, stating that, "In our opinion the K and
G tool cannot be classified as a simple and obvious devise belonging in
the same category as the combination fishing rod and walking stick of
Boucher v. Wissman.... ,"5 The court reached a different decision
from the Boucher case by distinguishing that case on its facts. Although
the two cases may be distinguished on their facts as the court did, they
are similar enough that in substance the court in the K & G case may
have relied upon a different theory than did the court in the Boucher
case. The jury in the K & G case had made a finding of fact that "the
internal construction of the K and G magnetic tool can be determined
by an examination of the tool without disassembling it, to the extent
that another tool can be constructed that would perform the same function by substantially the means employed in the K and G magnetic tool."4
It would seem that this puts the K and G tool in the same category as
the Boucher tool, since the secret is disclosed by observation or examination of the tool. If so the cases are indistinguishable on their facts.
It is apparent, then, that the courts were guided by different theories,
although neither court expressed the theory upon which it relied. The
court in the K & G case gave some indications of an underlying theory
by stating that "the owners of the device .. .should be protected . . .

against those who... are attempting to deprive them of such advantages
by a breach of confidence. . . .""'

The court also cited Smith v. Dravo

Corp." as upholding its decision. In that case the court in granting an
injunction stated that even though the design could have been obtained
through inspection, the employee had wrongfully obtained the information by a breach of faith with the employer.
The theories which cause the inconsistencies in the Boucher and
K & G cases also caused the inconsistencies in the cases where a patent
application had disclosed the trade secret. The court in the Boucher
case, in substance, used the property right theory, while the court in
the K & G case applied the fiduciary relationship theory.
43. Id. at 102.
44. 158 Tex. 594, 314 S.W.2d 782 (1958).
45. Id. at 790.
46. Id. at 787.
47. Id. at 790.
48. 203 F2d 369 (7th Cir. 1953).
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Effect of the Employee's Role in the Discovery of a Trade Secret
The employee may play an important role in the development of a
trade secret. The problem in such cases is whether the employer has
such an exclusive interest in the secret that the employee may be enjoined
from using it. The problem is avoided if, in the contract of employment, provision is made that all inventions and discoveries by the employee while working for the employer shall belong to the employer. 9
In the absence of such a provision, problems are apt to arise. If the
employee develops a trade secret in the course of his employment by the
use of knowledge and skill obtained elsewhere, he is free to use the
secret and any attempt by the employer to restrain him from such use
will fail." What if the employee gains the knowledge and skill used in
the development of the secret while working for his employer? If the
employee is not employed for the purpose of creating new processes and
devices, and he develops the secret by the use of information which
is not in itself a trade secret, he will not be enjoined from using the
secret outside his employment. "1 However, if the employee is employed
for the express purpose of developing a new process, or if in the development of the new process the employee makes use of secret information obtained by him in his present employment, the employer will
be granted an injunction against the employee's use or disclosure of the
secret process. 2
Protecting An Employer's Trade Secret: Reasonableness Of
The GeographicalRestriction
As stated previously, the primary cause of litigation in the field of
trade secrets is in determining the existence of a protectable interest
and not in determining the reasonableness of the geographical area of
the restriction. 3 The nature of trade secrets is such that the geographical
area reasonably necessary to protect the employer's interest is generally
very large. Thus, if a showing is made that the employer has a protectable interest based upon a trade secret, the court will seldom hold
the geographical area of the restrictive covenant too large. Trade
secrets generally relate to the production or marketing of consumer products. In our modern economy, consumer products are distributed in
a nation-wide or even a world-wide market, and the owner of a trade
49.
50.
51.
N.E. 80

Thibodeau v. -ildreth, 124 Fed. 892 (1st Cir. 1903).
Kaumagraph Co. v. Stampagraph Co., 235 N.Y. 1, 138 N.E. 485 (1923).
New Method Die & Cut-Out Co. v. Milton Bradley Co., 289 Mass. 277, 194
(1935); American Stay Co. v. Delaney, 211 Mass. 229, 97 N.E. 911 (1912).

52. Macbeth-Evans Glass Co. v. Schelback, 239 Pa. 76, 86 AtI. 688 (1913).
53. See text following note 15 supra.
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secret needs protection coexistent with the market. The court in Eagle
Pencil Co. v. Jannesen4 enforced a convenant which stated that the
employee would not take employment in any business similar to that
of the employer for a period of five years any place in the United States.
In Die Badische Anilin und Soda Fabrik v. Schott, Segner & Co." an
English Chancery Court held valid a convenant with no area limitation
and a time limitation of three years. Thus, when the employer's interest
is a trade secret, the area of the restriction is generally not in issue because the nature of trade secrets requires protection over a very wide
geographical area.
II.

CUSTOMER CONTACT

The second field in which an employer may have a protectable interest is based upon the customer contact theory. One difference between an employer's interest in his customers and the trade secret interest
is that the former is protected only if the contract of employment contains a restrictive covenant, while the employer has a protectable interest
in his trade secrets even in the absence of a restrictive covenant."8 The
problems under the customer contact theory are the same as those under
the trade secret theory: first, whether the employer has a protectable
interest; and, second, if he does have a protectable interest what effect
the interest has upon the reasonableness of the geographical area of the
restraint. The basis for this protectable interest is the policy that an
employer should not have the good will of his business appropriated by
a competitor. When an employee's job is such that he comes into contact with the employer's customers, it is inequitable to allow him to enter
the service of a competitor of the employer, if the customers' patronage
will follow the employee to the competitor. Whether the employer's
interest is protectable depends upon whether there is a reasonable probability that it is threatened-i.e., that the employer's customers will follow his former employee to a competing employer or to a competing
business of the former employee."
The problem of determining the
reasonableness of the geographical area of the restraint will be decided
by determining how far customers of the employer will follow the
employee to a competing business.
54.

135 Misc. 534, 238 N.Y.S. 49 (Sup. Ct. N.Y. Cty. 1929).

The employee in this

case had become familiar with the employer's trade secrets concerning the manufacture
of pencils.

55. 67 L.T.R. 281 (1892). The employer in this case was engaged in a world-wide
sale and distribution of chemical products, and the employees had acquired a knowledge
of the methods by which the plaintiffs carried on their business.
56. Empire Steam Laundry v. Lozier, 165 Cal. 95, 130 Pac. 1180 (1913).
57. Dyar Sales & Machinery Co. v. Bleiler, 106 Vt. 425, 175 At. 27 (1934).

NOTES
Four examples will serve to point out the problems in applying the
customer contact theory and aid in the analysis of this theory. (1)
Assume that a customer is in the habit of taking a coffee break every
morning at a coffee shop one block from his office, where the same
waitress has been waiting on him for one year. If the waitress obtains
new employment in a coffee shop ten blocks from the place of her
former employment will the customer begin patronizing the coffee shop
of the waitress's new employment? (2) A young doctor is employed
by an older and more experienced doctor. A customer has visited the
young doctor for one year and has developed confidence in him. If
the young doctor sets up practice for himself ten blocks from the site
of his old employment will the customer follow him to the new practice? 8 (3) A customer's wife periodically purchases alumnium cooking
utensils from a salesman who calls at her door. She purchases this
particular brand of alumnium cooking utensils because she likes the
quality, style and price of the brand. If the salesman begins selling a
new brand of aluminum cooking utensils will the wife continue purchasing from him?"
(4) The wife also has milk delivered to the house.
The same milkman has been serving her for three years. There are
other milk companies in town and the quality and price of milk are substantially the same. If this deliveryman begins driving a truck route
for a different milk company, will the wife continue purchasing milk
from him?6"
When the Employer Has a Protectable .iterest-CustomerDraw
It is important in this analysis to determine why customers buy
products and services where they do and the role which the employee
plays in this decision. The force which motivates customers to buy a
product or service may be termed "customer draw". Customers purchase
primarily two things, products and services. When a customer is purchasing a service performed by an employee, the customer draw is likely
to be entirely in the employee. This situation is illustrated by the doctor
example. The customer purchases the service of this particular doctor
because of the doctor's education, experience, skill and demeanor, and
not for any reasons directly related to the doctor's employer. If the
doctor goes into business for himself ten blocks from the office of his
former practice, his customers are likely to follow. Such a situation
gives weight to the theory that the employer has an interest which is
58. See Freudenthal v. Espey, 45 Colo. 488, 102 Pac. 280 (1909).
59. See McCluer v. Super Maid Cook-Ware Corp. 62 F.2d 426 (10th Cir. 1932).
60. See Shawsheen Dairy, Inc. v. Keefe, 307 Mass. 30, 29 N.E2d 157 (1940).
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threatened, and a restrictive covenant will be valid and enforceable if
reasonable in geographical area. Examples of this type of employment are dentists,6 doctors,62 lawyers,"s instructors,64 accountants,"5 barbers6 6 and beauticians.6 7 However, not every time an employee performs
personal services for a customer will the employee have such a draw on
the customer as will give the employer a protectable interest. This was
pointed out in Lantieri Beauty Salon v. Yale. 8 There, the employee
was a manicurist, and the court in denying an injunction stated that
the employee's services were not unique and that a restrictive covenant
would not be enforced where there was nothing special about the character of the services rendered. The court distinguished the Yale case
from Lantieri Beauty Salon v. Perrone."9 by the fact that in the latter
case the employee was a skilled hairdresser and haircutter. The employer's interest in his customers is regarded as threatened and is thus
protected only when his employee's services are unique, based upon
special knowledge, methods or skill.
An employer may also have a protectable interest under the customer
contact theory where the customer is purchasing products, but the likelihood of threat to an employer's interest is not as great as in the service
field. In this situation the customer draw may be primarily due to the
quality, cost and other characteristics of the product, and only incidentally due to the employee. The door-to-door salesman selling aluminum
cooking utensils is an example. Here the wife was purchasing the
utensils primarily because she liked the price, quality and style of the
utensils and only incidentally because of her acquaintance with the salesman. If the salesman begins selling a different brand of cooking uten61. Erickson v. Hawley, 12 F.2d 491 (D.C. Cir. 1926).
62. Granger v. Craven, 159 Minn. 296, 300, 199 N.W. 10, 12 (1924).
Such an employee as was defendant gets an acquaintance and standing with his
employer's patients from which, even though he is just an average man, he is
bound to reap substantial benefit the moment he leaves his employer's office and
opens his own in the same vicinity. Many of the old patients will have come
to like and trust him. They will follow him even though he goes so far in the
exercise of good faith as to urge them all to remain with his former employer.
63. Dickson v. Jones, 3 All E.R. 182 (1939).
64. Worrie v. Boze, 191 Va. 916, 62 S.E.2d 876 (1951). A dancing instructor was
enjoined from competing with his employer for two years, within 25 miles of the city of
Richmond, Virginia.
65. Racine v. Bender, 141 Wash. 606, 252 Pac. 115 (1927).
66. Griffin v. Guy, 122 Md. 510, 192 Atl. 359 (1937). The Court enjoined a barber
from engaging in competition within the city limits of La Plata.
67. Dow v. Gotch, 113 Neb. 60, 201 N.W. 655 (1924). A beautician was enjoined
indefinitely from engaging as employee in beauty shops in the city of Grand Island.
68. 169 Misc. 547, 7 N.Y.S.2d 984 (Sup. Ct. N.Y. Cty. 1938).
69. Not reported officially. The case is reported in N.Y.L.J., Nov. 1, 1937, p. 1450
and is discussed in Lantieri v. Yale, supra note 68.
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sils for a different company, the wife probably will not purchase the
new brand from the salesman, because she prefers the brand which she
has previously purchased. Thus, the primary customer draw here is
the product. The customer draw which the salesman has is only incidental and as such is most probably insufficient to overcome the primary
draw. The court in Continental Car-Na-Var Corp. v. Moseley ° used
this analysis in holding that the employer had no protectable interest.
The court refused to enjoin a salesman from entering the employment
of a competing firm, because the salesman had no assurance of a repeat
sale unless he could satisfy the customer that his merchandise was better, cheaper and more saleable than that of his competitors. But suppose
the primary customer draw is eliminated. In other words, what if there
is no product differentiation, i.e., the price, style and quality of competing products are substantially the same. An instance of this would be
the milk route example. Here, the price and quality of the milk are
substantially the same as those of competing sellers and thus the primary
customer draw of product differentiation is eliminated. When this
occurs, the incidental customer draw which the employee has developed
from continued personal contact with the customer has a chance to play
a part. If the milk route employee changes employers and begins delivering a different brand of milk, the customer is likely to continue
purchasing from him because of prior personal contact and the absence
of factors permitting preference as to the brand of milk purchased. Thus
where the court finds no product differentiation the employer has a
protectable interest and the courts will enforce a restrictive covenant in
an employment contract. Typical examples are the trade route cases,
where milk,"' ice,' baked goods" and groceries 4 are the products involved. This situation may also occur when the employee is on a delivery route which furnishes services and not products.7"
There are two limitations on the employer's protectable interest
when the purchase of standardized products is involved. The basis of
the employer's interest in this field is that since there are no substantial
differences between the employer's products and competitors' products,
customers are likely to purchase from the employee regardless of the
brand, because of the personal relationship between the employee and
70.
71.
72.
73.
74.

1900).

24 Cal.2d 104, 148 P.2d 9 (1944).
Dairy Dale Co. v. Azevedo, 211 Cal. 344, 295 Pac. 10 (1931).
City Ice Delivery Co. v. Evans, 275 S.W. 87 (Ct. App. Tex. 1925).
Deuerling v. City Baking Co., 155 Md. 280, 141 At. 542 (1928).
Hackett v. A.L. & J.J. Reynolds Co., 30 Misc. 733, 62 N.Y.S. 1076 (App. Div.

75. Eureka Laundry Co. v. Long, 146 Wis. 205, 131 N.W. 412 (1911).
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the customer. Since the employer made it possible for this personal
relationship to develop, and since the personal relationship developed
while the employee was within the scope of his employment, it would
seem inequitable to permit the employee to use this relationship in order
to solicit and secure customers for a competitor. However, if this personal relationship developed prior to the employee's employment, the
reason for the rule is gone, and the relationship is an asset of the
employee to be used in any manner he desires."8 A second limitation on
the employer's protectable interest exists when the relationship between
the employee and the customer is not conducive to further relationships
in the event of subsequent employment of the employee by a competitor.
An example of such a situation is employment as a bill collector.77 In
this case, the reason for the employer's protectable interest is obviously
absent, and a restrictive covenant would not be enforced.
The Effect of Employer Interest upon the Reasonableness of
the Geographical Area Restricted: Customer Inconvenience
Once it is determined that the employee does have a draw upon his
employer's customers, and thus that the employer has a protectable interest, the next determination is how compelling this draw is geographically. This concept may be termed "customer inconvenience". In essence, the determination to be made is the amount of customer inconvenience necessary to neutralize the employee's customer draw. This
in turn determines the geographical restriction necessary to protect the
employer. The analysis is again separated into situations where the
customer is purchasing the employee's services and where the customer
is purchasing the employer's products from the employee.
As stated previously, if the customer is purchasing the services of
the employee the primary customer draw is the employee. The customer
is likely to tolerate more inconvenience in order to follow the employee
to a new place of employment than he would in the situation where product differentiation is the primary customer draw, and the employee is
only an incidental customer draw. In the doctor example, the customer
will probably bear the inconvenience of traveling ten blocks to obtain
the doctor's services. But there is a limit to the inconvenience which a
customer will suffer, and as the doctor moves his office farther and
farther from the customer's residence, eventually customer inconvenience
76. Ridley v. Krout, 63 Wyo. 252, 180 P.2d 124 (1947). The Court in denying an
injunction said that the employee had lived in the town all of his life, the town was
small and the employee knew most of the people quite well prior to his employment.
77. Milwaukee Linen Supply Co. v. Ring, 210 Wis. 467, 246 N.W. 567 (1933).

NOTES
will outweigh the doctor's customer draw. At this point, the area of
the covenant becomes unreasonable and the covenant becomes unenforceable. In Arthur Murray Dance Studios v. Witter," the court placed
great weight on customer inconvenience in denying an injunction. There,
the employee was a dance instructor at an Arthur Murray dance studio
in a Cleveland suburb. Each pupil was assigned to one instructor for
the duration of the lessons. The employee terminated his employment
with Arthur Murray and began working for Fred Astaire Dance Studio
in the heart of Cleveland, seven miles from Arthur Murray's. The
court found that the evidence did not establish that the employee's former pupils would drive seven miles through metropolitan traffic just to
be given a lesson by this employee.
When the customer is purchasing an employer's products, the primary customer draw is likely to be product differentiation, and the employee who comes into contact with the employer's customers has only
incidental customer draw. This incidental draw of the employee will
have little effect upon the customer's place of purchase unless the primary draw is neutralized by the fact that competing products are of
substantially the same price, quality and style. When the primary customer draw is neutralized the employee's incidental customer draw may
have some effect upon the customer's place of purchase. However, it
will take much less customer inconvenience to overcome the incidental
customer draw in the product field than to overcome the primary draw
of the employee in the service field. In the example of the coffee shop
waitress, the waitress's incidental customer draw has an opportunity to
affect the patronage of customers because the price and quality of the
coffee in that shop is substantially the same as the price and quality
in competing shops. If she begins employment two doors from the
place of her old employment her incidental customer draw could bring
customers with her, because the customer inconvenience is negligible.
Since only a slight customer inconvenience will be required to overcome
her incidental customer draw, if she begins employment ten blocks from
her former place of employment, she probably will not draw customers
with her; therefore a covenant with an area this large will be unreasonable.
Thus, the reasonableness of the geographical area of the restraint
can be determined when the employer's protectable interest is based upon
customer contact by balancing the employee's customer draw against
customer inconvenience. If the employee is the primary customer draw,
78. 02 Ohio L, Abs, 17, 105 N.E,2d 685 (C.P. Cuyahoga County 1952).
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the customer will tolerate more inconvenience than if the employee is
only the incidental customer draw; thus, in the former field the reasonable geographical area restriction will be larger than in the latter. So,
the reasonableness of a geographical area restriction in a covenant may
be determined more appropriately by balancing customer draw and customer inconvenience than by reference to precedent or arbitrary standards.
III.

CONCLUSION

In determining when a restrictive covenant ancillary to an employment contract is enforceable, the most useful approach would seem to be
an analysis of the employer's protectable interest. The purpose of analyzing the employer's protectable interest is to determine in what instances
the employer has an interest which the courts will protect, and the effect
which the employer's protectable interest has upon the reasonableness
of the geographical restraint.
Employers have two generally recognized interests which the court
will protect, trade secrets and customer contacts. If a trade secret is
involved, the courts will protect the employer even though the contract
of employment contains no restrictive covenant; but if the basis of the
employer's protectable interest is customer contact, the interest will not
be protected unless the contract of employment contains a restrictive
covenant. Because of the nature of the employer's interest when trade
secrets are involved, the reasonable geographical area of restriction is
apt to be quite large, even beyond a national area. Because trade secrets
generally are used in the manufacture of products which have nation-wide
or world-wide distribution, disclosure of these secrets anywhere in the
area of distribution will violate a protectable interest of the employer.
Employers have a protectable interest under the customer contact
theory if employees while in the course of their employment acquire
customer draw. If the employee is the primary customer draw the employer has a protectable interest. If the employee is the incidental customer draw, the employer has a protectable interest only if the primary
customer draw, product differentiation, is neutralized.
Once it is determined that the employer has a protectable interest,
it must next be determined what the effect of this interest is upon the
reasonableness of the geographical area of restriction. This is determined
by balancing customer inconvenience against employee customer draw.
When the point is reached where customer inconvenience outweighs employee customer draw, the geographical area is unreasonable and the
covenant is unenforceable. If the employee is the primary customer
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draw, more customer inconvenience is required to make the area unreasonable than if the employee's customer draw is only incidental.

ADMINISTRATIVE VERSUS JUDICIAL DETERMINATIONS OF
CITIZENSHIP: SOME PROBLEMS IN THE ADMINISTRATION OF SECTION 360 OF THE IMMIGRATION
AND NATIONALITY ACT
The concept of citizenship is fundamental in defining the relationship between an individual and a sovereign state.' United States citizenship is especially fundamental in that it has conferred more freedom upon
more individuals than any other in history. American citizens may worship God as they please, express their opinions freely and pursue any
lawful business or profession of their choice. They have the right to
be secure in their homes and in their possessions and they are protected
against arbitrary action by the state.2 In the words of Mr. Justice Black:
Not only is United States citizenship a 'high privilege,' it is a
priceless treasure. For that citizenship is enriched beyond
price by our goal of equal justice not for citizens alone, but for
all persons coming within the ambit of our power.'
A denial of citizenship, is therefore, a serious matter, and the Constitution requires that it not be arbitrary.'
Consequently, neither a state nor a federal agency may deprive a
person of citizenship or the rights of citizenship without a trial hearing
on that issue.' But the Constitution does not require a court trial in
all instances.' In some cases an administrative hearing may be an acceptable alternative.' Residency or lack of residency is the constitutional
1. VAN DYNE, CITIZENSHIP OF THE UNITED STATES iv (1904).
2. The incidents of American citizenship are beyond the scope of this note but
see Holliman, Some Privileges and Duties of a Citizen, 30 OKLA. B.A.J. 1387 (1959)
for an enthusiastic consideration of this topic.

3. Johnson v. Eisentrager, 339 U.S. 763, 791 (1950).
4. Kwock Jan Fat v. White, 253 U.S. 454 (1920) ; Chin Yow v. United States,
208 U.S. 8 (1908).
5. Ng Fung Ho v. White, 259 U.S. 276 (1922); Wah Suey v. Backus, 225 U.S.
460 (1912) ; Chin Yow v. United States, 208 U.S. 8 (1908) ; United States v. Ju Toy,
198 U.S. 253 (1905); United States v. Sing Tuck, 194 U.S. 161 (1904).
6. Kvock Jan Fat v. White, 253 U.S. 454 (1920); United States v. Ju Toy, 198
U.S. 253 (1905); United States v. Sing Tuck, 194 U.S. 161 (1904); Nishimura Ekiu
v. United States, 142 U.S. 651 (1892).

7. Ibid.

